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[u the D 1311er of Arbitration

International Steel Group (ISG) )

East Chicago, Indiana ¥

. ) Grievance No. CR03-0019
v§ ) Grievant: Johnnie Rivera

) Issue: Discharge

United Steel Workers of America (USWA) )

Local No. 1011 ‘ )

Appearances

F nion

Rick Bucher - USWA Staff Rep., Dist. 7, Sub-Dist. 5

Johnnie Rivera - Grievant

Loren Hanson - President, Local No, 1011

Phyllis J. O’Keefe - Executive Board Member, Local No. 1011

Bill Kelley - Chauman of Grievers

Gary Mullens : - Grievers’ Committee Member

mployer

Rody P. Biggert - Attorney for ISG

Sally Buckner - Labor Contract Administrator

David Niccolal - Section Manager, Cold Roll Mill, ISG

Introduction

An arbltranon heanng on the instant gnevance was held in accordance with Article
V Section I s¢q. of the parties’ labor Agreement.! Joint e\dubtts and exhibits of interest

were proffered by the parties at the hearing. Wimesses were swom and cross examination

Yoint Exhibit 1: Agreement befwee j : rke
Amenca, AFL-CIO-CLC. (December 15 2002} It is clem' Cmm dnffcrcm versions of Artlcle V in the
arbitrator’s file that this Article went through & number of iterations before it became part of the December
15, 2002 Agreement. The version used here will be Article V found in the Agreement draft provided to the
arbitrator at the hearing.
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was permitted. Objections raised at the hearing were ruled on by the arbitrator. There was
no stenographjc record of the proceedings kept. In lieu of closing arguments the
representatives for the grievant and the company provided the arbitrator with post-hearing
Briefs. Upon their receipt the-arbitrator exchanged the Briefs with the parties and advised
them that the arbitration hearing in the instant matter was formally closed.

for itration

The parties frame the grievance in somewhat different language in theﬁ Briefs and
at the hearing but they are not in disagreement over the substance of the narrow issue that
is before the arbitrator in this case. That issue can bc.stated as follows:

Did ISG’s manageme’nt’ violate the labor Agreement at Article V, Section J

when it discharged the grievant, Johnnie Rivera on March 5, 20037 If not,
what should the remedy be?

Applicable Labor Agrcement Proyisions and Company: Policy

According to the company the following ISG policy applies to this case. The
policy 1s found in a Notice issued to the company’s employees under date of September
3, 2002 by the ISG Indiana Harbor Vice President and General Manager. The pertinent
section of that Notice is cited here for the record, |

Notice

* Any employee, who applies for and collects state unemployment
compensation, supplementary unemployment benefits, sickness and ;
accident benefits, or any other benefit payment for the same period of time
he/she works for ISG and receives wages, will be subject to immediate
suspension and discharge. Filing false claims for unemployment

87-24-87 12:35 RECEIVED FROM:218 3982 8447 P.84
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compensation benefits or Worker’s Compensation benefits is considered an
offense against the Company, as well as the state, and will subject an
employee to immediate suspension and discharge.?

The labor Agreement provisions applicable here are the following which are also
cited in pertinent part for the record.

Article V
Section J Management Rights

The management of the plants and the direction of the working forces,‘ including
the right to hire, transfer and suspend or discharge for proper cause, and the right
to relieve employees from duty, is vested exclusively in the company.

In the exercise of its prerogatives es set forth above, the company shall not deprive
an employee of any rights under any agreement with the union.

""""""""""""""""""""""""

Section I Adjustment of Grievances
1. Purpose

Should any differences arise between the company and the union as to the
Interpretation or application of, or compliance with, the provisions of this or
any other Agreement between the company and the union, promypt and
earnest efforts shall be made to settle them under the following provisions,

2. Definitions

a. Grievance shall mean a complaint by the union which involves the
interpretation or application of, or compliance with, the provision of
this or any other Agreement between the company and the union.

.............................

3. Grievance Procedure

*Jnion Exhibit 2.
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An employee may informally discuss-a complaint with his/her supervisor,
with or without his/her Grievance Committeerman (Griever) being present.
However, if the employee wishes 10 use this gnievance procedure, sh/he
shall report the matter to hisher Gnever, who must refer it to Step 1 of the
grievance procedure by completing a grievance form and submitting it to
the Employee's supervisor within thirty (30) days of the date on which the
Employee first knew or should have known of the fact which gave rise to
the grievance, ‘

The grievance form shall be signed by the Griever and the Employee. The
supervisor shall sign and date the grievance form and return a completed
copy to the Griever, '

(Whereupon the Steps of the grievance procedure are outlined in provisions
3. (a) through (c) of the Agreement.

..............................

.................................

(b} The member of the Board (arbitrator)...shall have authority to hear
and decide any grievance appealed in accordance with the provisions
of the grievance procedure as well as disputes concerning the
Insurance Agreement. The arbitrator shall not have jurisdiction or
authority to add to, detract from or alter in any way the provisions of
this Agreement or the Insurance Agreement.

(d)  The decision of an arbitrator shall be final and binding upon the
company, the union and all employee concerned.

9. Suspension and Discharge Cases
a. No Peremptory Discharge
(1) Before imposing a discharge (which must be in accordance with
Paragraph 9(b) below) the company shall give written notice of its

mtent to be affected employee and the grievance chair.

(2) Where the union files a grievance protesting such intended
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discharge within five (5) days of receipt of the notice, the company
may Lmpose a suspension (which must be in accordance with
Paragraph 5(b) below) on such employee prior to cornpleting the
procedure referved 1o in Paragraph 3. A

(3) The grievance protesting the intended discharge shall be filed at
Step 2 of the grievance procedure and the Step 2 Answer shall be
given prior the company converting the suspension to a discharge. At
the Step 2 meeting the company shall provide a written statement -
fully detailing all of the facts an circumstances supporting its

~ disciplinary action. ; ~

(4) In the event the Company does convert the suspension to a
discharge, the action shall be treated as a denial of the grievance at

- Step 2 and the union may thereupon move the case through the
balance of the grievance procedure.

...................................

(¢)  Any case involving a suspension or discharge may be filed at Step 2 of the
grievance procedure.

................................

{(e)  Should the arbitrator determine that an employee has been suspended or
discharged without just cauge, the arbitrator shall have the authority to
modify the discipline and fashion a remedy warranted by the facts.

Background

The employer in this case is InterﬁationaI'Steél Group, Inc. (ISG) which is
headquartered in Cleveland, Ohio. The cbmpany was formed in 2002 from the merged
assets of former steel companies: LTV, Acme Steel and Bethlehem Steel, In December of
2002 the new company and the United Steel Workers of Amenica (USWA) succé:ssfully
negotiated and ratified a labor Agreement to cover einployees represented by the USWA. |

The 2002 labor Agreement covers ISG steel plants Jocated in the states of Maryland, New

¥
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York, Peansylvania, Ohio, Indiana and lllinois. The instant case deals with an employee
~ atthe company’s Indiana Harbor plant. "~
 (A) The Grievagt’s Work History 2t 1SG
The grievant, Johnnie Rivcré, formérly worked for LTV Stee! which was. n
baukmptéy pm'or to the purchase of its assets by ISG. Mr. Rivera was laid off by LTV in

December of 2001. As a result of a mutual agreement between the USWA and ISG the

e

latter agreed to hire production and maintenance employees from the laid-off LTV
wotkers in the USWA ba;gaining unit. The gxicvant to this case was one of those
workers. He was iu'red by ISG on August 5, 2002 and he was s.ssigned to the pickle line
'in the cold rolling division at the Indiana Harbor plant. About ten days after his date of
hire the grievant requested to switch to the finishing end of the cold rolling division at
Indiana Harbor but was told that there was no work there at that time. The grievant
signed a waiver form stating that if there was no work on the finishing end he could be
laid off until called at some later point.” Absent work on the finishing end Rivera was laid
off. There is undisputed information in the rkecord that the gnevant did not mind being
laid off since he wanted to help his son move. Supemszon at ISG shortly thcrcaftcr
however, attempted to contact Rivera with instructions to return to work in the finishing
end. Mr. Rivera could not be reached by phone. On September 5, 2002 David Niccolai

who was the section manager of ISG's cold roll mill at Indiana Harbor sent a letter to

3Union Exhibit 5.
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Rivera advising him to contact the company ummediately regarding his "...call
back/employment status..." in order not to Jeopardize his "...fature employment
opportunities at I8G...".* The grievant was advised by this letter to contact the company
within five (5) working days in order to safeguard his employment at his new employer.
According to the record the griévant did call supervision at ISG on September 6, 2002,
Rivera was told to report to work on September 7, 2003, Hc did not report to work on that _
day. Nor did he ‘mark off Supervision again attemptcd to contact Rivera withéut success
during the rest of the month of September and all of October of 2002. Subscquenﬂy his
department contacted ISG’s labor contract adnumstrator for assistance in trying to reach
Rivera. The labor contract adnmustrator, Sally Buckner, sent a western union telegram to
the grievant’s last knéwn addrass on November 8, 2002, She advised Rivera to report to
work or provide a corapelling reason for his absence. The grievant was told in this first
telegram that "...if the company does not hear from you by 11/15/02 your continuous
service will be broken and your employment (at ISG would) be .terminated...".’

As a result of this telegram the grievant stopped by the office of the labor contract
administrator on November 12, 2002, He gave her a one pége medical slip written on the
letterhead of thé Department of Veterans’ Affairs of the VA Chicago Health Care
System. The grievant told the administrator that he had a serious health condition which

is why he had not reported for work after receipt-of his return to work notice dated

*Company Exhibit 2.

© *Company Exhibitd.
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September 5, 2002. The VA slip that the grievant gave vto the administrator stated that the
grievant "...was seen on 10/21/2002 for medical problems including complained of right
arm pain...". The slip added thc‘ one sentence: "...May work without any medical
restrictions...” . This note was signed by a MD working for’Veterans’ Affairs’ in Chicago.

The labor contract administrator told the grievant when he stopped by her office
on November 12, 2002 that the short VA note was insufficient ,to’ explain and justify his
absence since Angust of 2002 and that he had to have a federal certification of health care :.

‘ praviderl form filled out by a physician stating that his health condition prevented him

from coming to work from September 6, 2002 _é.nd thereafter. This latter federal
certification had to be pfovided in accordance with the Federal Family and Medical
Leave Act (FMLA). The grievant was advised that information on the latter forin would
determine if he -Would have been eligible for a medical leave of ébsence under federal law
during the time he was absent from his new job after September 3, 2002. On November
14, 2002 Ms. Buckner, the labor contract administretor sent a second telegram to the
grievant conﬁmiing her November li, 2002 conversation with hin when he stopped by
her office. This second telegram stated the follomng: o

"This is to confirm our conversation of November 12, 2002. You have until the

end of the business day, November 27, 2002 to return the completed FMLA packet

{which I provided to you on 11/12/02) filled out and signed by your health care

provider. This information must establish that you had a serious health condition

as defined by FMLA, were under a doctor’s care, and were unable to work from
September 5, 2002 until November 12, 2002. If you are unable to provide the

$Company Exhibit 5.
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required documentation by November 27 2002 you will be subject to suspension
and discharge..".”

The grievant subsequgnﬂy retuned the U.S. Department of Labor form to Ms,
Buclmer which was signed by the same VA physician on November 22,2002 who had
signed the earlier VA note that the gnevant gave to the company’s contract administrator -
ron November 12, 2002. The FMLA form stated thét the grievant "...has diabetes,
uncontrolled high blood'pres’sure, hi’story of stroke-and was being treated for arm pam...",
The approxhnaﬁe dates of dnration of the condition was, according to the physician
signing ﬁle oertiﬁcation form, from 9/5/02 t0 11/12/02 2

~ Upon receipt of this completed fdrm the company’s labor contract administrator
put the grievant on FMLA leave retroactive to September 6, 2002 and no discipline for
failure to report for duty after that daté was assessed. Likewise, the grievant’s continuous
service was not broken. However, before he could retumn to work the grievant was
required to undergo a physical assessmeﬁt by ISG which was done at a foca‘l hospital.
This took between 3 and 4 weeks. When this series of phys1cals was completed, and after
the grievant was cleared to return to work, ISG’s supervision attempted to contact him by
phone to tell him to report for work. Again, supervision was not successful in contacting
the grievant. His department supervisor again referred his case to the labor contract

administrator’s office. On January 7, 2003 Ms. Buckner sent a third telegram to the

"Corapany Exhibit 7.

*Company Exhibic 6.
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grievant wiﬁch stated the following, in ﬁertincnt part.
"I1SG has been trying to contact you regarding your retumn to work. As you knéw,
you have been cleared to retwn to work immediately. You are directed to call your
department to obtain your schedule immediately upon receipt of this telegram.
Faiture to do 50 may result in severe disciplinary action, up to and including
discharge..."* '
OnJ atiuary 7, 2003, according to the record, the grievant contacted the supervisor and
| finally rci:uméd to work: He had been off work since Aungust 15, 2002 which was the day
after he had made his request to work the ﬁnisﬁ'mg line in lieu of the pickle line in the
cold rolling division. Having hired in at ISG on August 5, 2002, the grievant had worked
a little ﬁore than a week from that date until T anuary 7, 2003.
(B) The Grievant’s Receipt of Unemployment Benefits
To understand the facts relating to the gricvant’s receipt of unemployment benefits
it is necessary to chroﬁologically,backnack_to the time he was laid off by LTV in
December of 2001, After the grievant was laid off by LTV he became eligible for, and
startedvcollccting, unemployment benefits from the §tate of Indiana. Its office is called the
Indiana Department of Workforce Development. He ;:oliected unemployment benefits
ﬁom December of 200] through the summer of 2002. It is unclear from the record if Mr.
Rivera’s unemployment benefits ran out, of ifhe bc?:ame ineligible to receive them after

July of 2002 because his pension exceeded the amount he would have collected from

unemployment comp. That is not important for the purposes of this case. What is

*Company Exhibit 8.
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important is that he testified at the hearing that he was told by the Indiana Department of
Workforce Development that he was no longer eligible for unemployment benefits in July

of 2002. But he was then told the following manth that he was again eligible to receive
wemployment benefits becau‘se his pension had been reduced by the govemment; So he
testiﬁéd that he reapplied for unempioyxﬁent benefits in August of 2002, thinking that he
had more unemployment benefits due from LTV." Had the story ended there this case
would not exist. Mr. Rivera wouid have continued collecting his LTV reﬁremen{ and
would have continued collecting unemployment fo: as long as“the Indiana Department of
- Workforce Developmeht advised him that he was eligible to receive such. However, as is
noted in the foregoing, Mr. Rivera accepted employment with LTV’s successor company
whick 1s ISG on August 5, 2002,
(C) ISG’s Disch he Grievan 1 March 5, 20
The gﬁcvant finally returned to work for ISG, as noted earlier, on Jamuary 7, 2003
* after having been off work since Augtist 15, 2002. |

The labor coniract administrator testified at the hearing that in February of 2003

she reccived a document listing unemployment benefits that were being paid out by the

*There are n number of hidden agendas in this case which the parties do not address in any detail but
which must be understood as background information in order to understand the facts of this case. One is that
states’ unemployment comp periods (including Indiana’s) were affected by a federal mandate extending the
unemployment comp period for wockers under title of a trade adjustment allowance, In most states
unemployment periods seldom extznd beyond 26 weeks under normal circmmstances. Secondly, federal
intervention in Bethlehem, LTV’s etc. pension liabilities undoubtedly created the variable amount the
grievant received as a pensioned emplovee formerly working for LTV which is why the Indiana
unemployment comp office may have told him one thing about his unemployment eligibitity in July of 2002
and then did an about face and told him something else in August of 2002.

§7-24-87 12:42 RECEIVED FROM:213 392 8447 P.13
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Indiana Department of Workforce Development. She states that she was surprised to find
- that the grievant’s name was on the list as having received unemployment benefits for the
month of January of 2003 since he was working for ISG most of this month, The
document s’heA was examining is called the statement of benefit charges, which is issued to
employers by the state. These lists of recipients of benefits are also called Form 535s.
The fonn 535s list employees vwho receive Weekly unemployment benefits from the state
of Indiana by name, by FICA numbez, and the amount of benefits received.!! A further :
cixcck with the Indiana Department of Workforce Development by the contract |
adnﬁﬁsﬁator showed that after the gricvant-’s benefits were shut off in July of 2002 he -
then reapplied for an extension of benefits on August 19, 2002. This was about ﬁvo
weeks after he had been hired by ISG on August 3, 2002. This was also a few days after
he was laid off by ISG because of his request to switch from the pickle line to the .
finishing line of the cold rolling mill at ISG;S Indiana Harbor plant. It was also discovered
‘that the grievant filed a weekly form with the Indiana Department of Workforce
Deveiopment after August 19, 2002 verifying his eligibility for receipt of benefits. This
form which the grievant filed weekly is called a "claimant voucher”. It‘contains pertinent
questions wlﬁch all claimants for unemployment benefits must answer. The company

obtained copies of these vouchers filed by the grievant for each week he recejved

unemployment benefits from the Indiana unemploﬁncnt office. They have been entered

HCopies of pertinent. 5355 which list the grievant’s name and what he collegted on what dates are
provided for the record by the corapany. Company Exhibits 9 & 10.

87-24-07 12:43 ’ RECEIVED FROM:219 392 0447 P.14
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as evidence by the company into the record of this case. The vouchers show that when
the grievant was asked whether he had worked on the week he collected benefits that he
always answered in the negative. They also show that when he was asked if he was

~ unable t6 work or unavailable to wark, he always answered in the negative. Finally, when
asked if he hﬁd returned to work duﬁn g the week he was claiming benefits, he also
always answered in the negative.” Finally, the grievant was required to list job contacts
he had made in order to find a job on the weeks claiming benefits. The copies of the

- forms he éubntittcd to the state of Indiana show that hg listéd a multitude of employers
where he allegedly had applied for work. An actual count of the employers that the ° |
grieveint approached from August of 2002 through January of 2003, according to the
forms submitted by the grievant, is forty-seven (47). These included jobs in the restaurant

~ industry (Bob Evans, Miller Pizza Shop, Road House Bar and Grill, Outback
Steakhouse); as a bus driver (Laidlaw); as a gas station attcn—dam (Shell Gas Station), as

-an employee for a drug store (W algfeens), to jobs in the steel industry (U.S. Steel,

Bfathlehem Steel, Metron Steel) and 30 on, In the majority of cases the: grlévzmt states that
l;e went personally to apply for jobs at these cmplo;j_ers. In a few cases, he states that he
sent a resume oy applied by phone. In January of 2003, after the grievant finally returned
to work again for ISG he states on the Indiana claim vouchers datedv January 13, 20 and

27, 2003 and on February 3, 2003 that he had applied in person to five (5) different

Multiple copies of these forms filed by the grievant are found in Company Exhibit 11.
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employers during this period and had sent his resume to three others, all while he was
working for ISG. Putting all of this information together the company concluded that the
grievant was in violation of company policy and it assessed Mr. Rivera a pre-discharge
suspension én Febroary 28, i003. The reason for the suspension was for violating the
company’s poﬁoy dealing with unemployﬁcnt compensation fraud. The company
acknowledged that Rivera had properly applied for ‘uncmpioyment benéﬁts for several
weeks in December of 2002 while he was being medically evaluated prior to remrning to
work. But during all of the rest of the Weeks from August of 2002 through February of |
2003’the grievant was, acco'rding to the compény, inappropriately receiving |
unemployraent relief. On March 5, 2003 the company converted the suspension to a
discharge. On the déy after his discharge the chaitman of the grievers filed a grievance on
behalf of Mr. Rivera with "...request that the violation not ocour again and (that) the
grievant be made whole..."."® Absent settlement of the grievance under the procedures
outlined in Article V of the parties’ labor Agreement the matter was brought to
' grbitration. |

Discussi

According to ‘the company there is sufficient evidence to show that the grievant
improperly filled out information on the weekly claim vouchers from August of 2002

through February of 2003 except for the several weeks in December of 2002. The claim

BJoint Exhibit 2.
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- vouchers show this to b true, and according to the company the union itself does not
deny that there were misrepresentations. Since the gricvant engaged in fraud and theft
against his employér,— counsel for the company argues that discharge was the appropriate
penalty. To support its position counsel cites arbitral ‘prccédent which deals with the issue
of employccg impréperly receiving Lulemploymenf ‘compcnsaﬁon. The precedent cited

- holds inter alia, that itis a "...serious breach pf (an czﬁpioyee’s) ¢mployment obligation
when (submitting) false information in order to obtain unemployment compeﬁsaﬁon

benefits 'to which (an émployee) is not entitled...". In Leestown Company the arbitrator

concluded that under su;:h circumstances a "...company’s right to respond with severe
disciplinary action, including discharge, cannot be legitimately challenged...”.* Another
arbitrator came to a similar conclusion, in Sﬂgg;glubg_c_gmngn according to the
company, in & case whereby an employee attempted to collect unemployment benefits
improp eﬂy.” |

The company argues that the gricvant was in ﬁoiaﬁon of & specific company
policy dealing with the fraudulent collection of unémployment benefits. The policy was
posted at the Tndiana Harbor plant after it started to ﬁmctic;n under the ownership of ISG

and the policy is one of the company’s specific policies issued on September 3, 2002.

MSee 102 LA 980-983 (1994) (Arbitrator: Sergent). Information on Awards provided in a separate
packet to the arbitrator accompany post hearing Brief.

*See Labor Arb. Awards cited in 78-1 ARB (8104) (1978)(Arbitrator: Metzler). "An employee of a
tube manufacturing company was correetly terminated for attempting to collect unemployment benefits while
still employed with the tube company and for trying to collect benefits charged 1o the tube company while
working for s plastics manufacturer”.

87—24—9;? ‘ 12:46 RECEIVED FROM:2138 392 @447 P.17
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Irrespective of whether there existed a policy or not the company argues that the
~ grievant ought té have known that unemployment compensation fraud is unacceptable
conduct. According to the company the actions by thg grievant represented theft and
arbitral precedent has also held that when such occurs there is no need for a specific
policy in order for an employer to meet its just cause burden as long as an employer
prcseufs sufficient evidence to win a case oﬁ merits. This is the reasoning found in
National Tnion ﬂm@m_tm according to the company, wherein the érbitratpr
reasoned: "...any employee who steals from his employer in any form furnishes just cause-
for discharge inespective of whether or not there is a promulgated rule specifically so
enunciating it...".* There was harm to the company, according to counsel, because the
company has to pay into a state fund for unemployment benéﬁts.
| The argument that the corhpany ought to have ¢aught the fraud engaged in by the
grievant earlier becausé the company could not keep up with the paper work ought to go
nowhere, according fo counsel, since it "...hurns common sense on its head...". |
Lastly, the company argues that an earlier Award dealing with unemployment
-compensation fraud af LTV, which may be cited by the un:wn since the arbitrator put an
employee back to work in that case after the evidence on metits clearly showed that frand
took place, does not support the grievant’s claims in the instant case. In that case, the |

grievant was found guilty by the arbitrator. All the arbitrator did was amend the guantum

%85cc 77 LA 815-820 (1981) (Arbitrator: Traynor).
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of discipline in view of extenuating circumstances. At the very least, the company
intimates that no such circumstances exist in the instant case.

Lastly, m{d with respect to the last poini cited in the foregoing, the con1paﬁy
argues that it would be an inappropriate exercise of discretion on the part of the arbitrator

" in this case to amend the discipline because the disciplihe assessed was not arbitrary nor
discriminatory in any way."’

The union &'gues that the grievant was not discharged for jﬁst cause. First of all,
the company gave no forewarning to the gnevant that his actions could lead to discipline
of the tyﬁe and nature here under scrutiny. The.g‘ricvam’sA actions did not fall under the -
aegls §f such behavior that “...an employee in industrial society may properly be expected
to know...". The gricvant testified that hé did not know that receipt of the unemployment
benefits improperly affected the company's so-called éxpen'ence ratings under Indiana
law. He further did not even know about the company policy dealing with unemployment

. benefits’ fraud until he was given a copy of the plant rules bn February 7, 2003 and by
that time he had stopped drawing unemployment benefits.*® According to the union, what

the grievant did was wrong. "He did fill out vouchers and submit them to the state of
Indiana, and in doing so answered questions falsely on the vouchers so that he could

receive benefits that he felt he had coming from LTV. .". According to the union, the

See Western Auto Supplv Co. 96 LA 644-648 (1991)(Arbitr310f: Hilgert).
¥Union Exhibit 3. Receipt signed by Rivera acknowledging receipt of a packet of company policies,

Vinclud.ing it General Rules and Regulations (dated $/3/02) wherzin the policy dealing with unemploymant

compensation fraud is outlined.
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grievant "...did not understand that his actions could hurt the company, ISG". The union
also cites the Award off LTV referenced above by the company whcfcin a comparable
case dealing with unemployment benefits’ fraud was dealt with by an arbitrator, Tn. that
case, according to the union, the arbitrator "...found that after considering the testimohy
and facts given, the penalty of discharge was not just and he fasbioned.a remedy...".1?
Eindings
This is a discipline case and the éompany as moving party must bear the burden of )
proof that the actions it took against the grievant were in accordance with just cause
doctrine found in Article V, Section J of the labor Agreemcnt. ,
The narrow issue before the arbitrator here is whether the grievant was in violation
of company policy prohibiting the fraudulent receipt of unemployment benefits.
After revieWing the record the arbi;mtor in not persuaded.that the policy in
question had not been properly published by the company. The policy was dated
September 3, 2002. There was testimony at the hearing that the written policy had been-
posted on bulletin boards. Reasonable minds would normally conclude. that this is all that
is needed for an employer to minimally fulfill ‘its obligatians to make its written policies
accessible to its employees. In view of this the arguﬁxent that the grievant, or any of the

ISG employees for that matter, did not know about the policy is not credible. Further, Mr.

Rivera was hired by ISG on August 5, 2002. After he asked to change to the firushing end .

"See LTV Steel Company. [ndiana Harbor Works vs USWA Local No_1011 (Gr. No. 3-36-
B8)(1988)(Arbitratar: Mittenthal). Award provided to the arbitrator by the union.
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of the cold rolling division on August 15, 2002 he was not really on company premises to
see the posted policy until he finally returned to work on January 7, 2003. But this was
not the fault of the company. Sup e:fvisibn had méde quite a number of attempts to get him
to come back to work and he basically refused to cooperate until he received telegrams
explaining to him that he either had to come to work or he would no longer have a job. So
Rivera did not receive his company poiicy packet until February 7, 2003. But such did
not relieve him of knowiﬁg about the policy as an employee with a h:xrc-'u} dafe back in
Augﬁst of 2002..Pwﬂzer, since he did finally come to work on January 7, 2003 the
gn'evant-could have simply réad the bulletin boards and saw the policy. It is not clear if -
he ever did this nor not. But it was his responsibility to have done this. What’is clear is
that he cominued, in January of 2003 and into February of 2003, to seﬁd in weekly claim
vouchers to the state of Indiana stating that he was out looking for work at many different

| employers and that he was not employed when, in fact, he was working at 1SG and
certainly ought to have been familiar with the policy by this time, So it. is clear that the
policy dealing with fraudulent collection of unemployment compehsation was known to
all 1SG employees and the company had taken reasonable ﬁlcasu:es to make that polilcy
known. As one of those employees the grievant ought to have known about it.

The union cites an earlier arbitration Award @_ssued off LTV, which was this

~ grievant’s prior employer, which deals with the imgroper collection of unemployment

benefits. That Award was issued in 1988, At that time LTV did not have a rule dealing

with the improper collection of unemployment benéfits and the arbitrator in that case 5o
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notes. But ISG does. Thus that Award and this case are distingrishable. Nevertheless the
arbitrator issuing the LTV Award in 1988 found the grievant in that case culpable. The

' grlevanéc was denied on mcn‘.tsr even in the absence of a written policy. In contrast, the
arbitrator in the instant case must frame & ruling in the presence of a policy which is both
clear and unambiguous and which states that ".. filing false claims for unemployment
compensation benefits.. will subject an employee to immediate suspension and
diséizargc‘...". o

Was the grievant guilty of violating this policy? The documentary evidence of

record t};at he continnally, over a long period of time, violated this policy is indisputéble.
Week after week from Anéust of 2062 into February of 2003 the grievant sent claimant
vouchers to the state of Indiana stating that he was not working, was able to wbrk, and

. was ldoking for work. Over that period of time he listed almost forty (40) different
employers whom he was supposed to have personally yisited or to which he sent in
resumes or called looking for wdrk. But throughout this time he had a job at ISG. The

~ record reasonably establishes that the grievant engaéed not only in fraudulent behavior
but he did it with foresight and planning. Fusther, to ’compc}und the situation the gricvant
ended up telling ISG that he was unable to work from 9/5/2002 through 11/12/2002,
according to a note from his doctor,® while concurrently stating to the Indiana

unemployment office that he was able to work between those dates, and that he was

PCompany Exhibit 6.
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actively locking for u.rork with a multitnde of employers. Obviously the grievant could
not have it both ways.

There is also an argument in this case that the grievant thought be was still
collecting un’employment benefits from LTV while he was alrcady working for ISG. First
 of all, that argument, as a general matter, is confounding because unemployment benefits -
are collected when one is un_empioyed. This is a most basic notion. And the grievant was

not nnempiqyed. Secondiy, there is an argument that the grievant did not knov? that his
- actions in impfope:rly collecting unemployment benefits ”...could or would harm thev

company. ISG..." or reflect on ISG’s experience ratings in any way. One wonders why
this argument even surfaced if the grievant thought he was still cdHeCting unemployment
benefits from LTV? Again, he was not able to have it both ways.

The evidence of record warrants cenclusion thar the company reasonably met its
burden of proof in this case. The grievant was discharged for just cause.

There only remains the issue of wh\;ﬁer the discharge assessed was reasonable
and appropriate. A search for extenuating circumstances in this case shows the following.

First of all, arbitrators normally look to tenure with .an employer as one of the
féctors to be considered for amending a discipline. The grievant is a short term employee
with this employer. His senjority date with ISG is August 5, 2002, Further, his actmal time
on the jdb with this employer is very short. For reasons which only he understands best -
- since the grievant told the company he was sick from early September of 2002 until the

middle of November of 2002, and then concurrently told the Indiana unemployment
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office that he ﬂvas able to work during that ime --- the g:‘ievanf refused to work, after he
was hired by ISG, but for a few days from his date of hire in early August of 2002 until
January of 2003. His tenure with this employer is basically nil. Secondly, the nature of
the infracton in this case is grievms. Purloining uncmpldyment benefits is a species of
theft irrespective of whether there is a company rule forbidding it or not. Such conclusion
is both in accordance with arbifral preccdént cited by both sides to this case and is
. consistent with common sense. | o
Upon the record as a whole the arbitrator has no reasonable recourse but to rule
that the actions by the company in discharging the grisvant wéﬁ: nci;her arbitrary ﬁor
" unreasonable. In accordance‘with the éuthoxity given to the arbitrator by Article V of the
parties’ labor Agreement the ruling is that the grievance will be denied.
Award
The ruling is in accordance with the Findings. The company did not violate Article

V of the labor Agreement when it discharged the grievant. The grievance is
denied.

£ Fdward L. Suntfup, Arbitrator

Dated:_August 20, 2004
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